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A recent consent order published by the U.S. Securities and Exchange 
Commission — In the Matter of Horter Investment Management LLC and 
Drew K. Horter —is a stark reminder that the SEC will find investment 
advisers and their senior management liable where gaps in their 
supervisory programs allow misconduct by their representatives.[1] 
 
The order's allegations impress the importance that firms and their senior 
management both listen to their compliance professionals and respond 
appropriately to any concerns they may raise about the supervision and 
activities of high-risk representatives. 
 
Another notable takeaway from the order is that while the SEC found both 

the adviser and its chief executive officer liable for failing to reasonably 
supervise one of their representatives, the SEC did not charge the 
adviser's chief compliance officer, even though the CEO claimed he 
delegated supervision to the CCO. 
 
The order instead noted that the CCO repeatedly advised the CEO of the 
need to implement additional controls to address gaps in the adviser's 
supervisory program and alerted the CEO to certain red flags relating to 
the offending representative's misappropriations. 
 
Given ongoing concerns about compliance officer liability, Horter can 
provide guidance to CCOs on the actions they can take to try to avoid 
being charged by the SEC for alleged regulatory failures by their firms and 
firm representatives. 
 
The enforcement action should also demonstrate the SEC's increasing 
scrutiny of advisers and the importance of following regulatory 
expectations with respect to high-risk representatives, especially with 
respect to what the SEC views as reasonable responses by senior 
management to common red flags relating to outside business activities 

and regulatory disclosures. 
 
1. Implement and follow written supervisory policies and procedures. 
 
It should come as no surprise that every adviser must implement and maintain written 
compliance policies and procedures that are reasonably designed to prevent violations of 
applicable law, including with respect to supervising representatives and other associated 

persons. 
 
Such policies and procedures must be tailored to each adviser's specific business operations 
and must evolve with the adviser's and their associated persons' activities. While advisers 
are required to engage qualified CCOs to oversee their compliance programs, the 
responsibility of supervising those programs and associated persons remains with senior 

management. 
 
The consent order in Horter reinforces this regulatory expectation because the SEC 
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emphasized that the CEO allegedly had overall supervisory responsibility for the adviser yet 
failed to establish adequate supervisory policies and procedures and even failed to follow 
those policies and procedures that were in place. 
 
According to the order, the CEO failed to update the adviser's compliance program despite 
receiving multiple deficiency letters and being advised by a compliance consultant that the 
adviser's growth had outpaced its compliance program. 
 
2. Understand and address risks through the onboarding process. 
 

As an important part of their written supervisory program, advisers should carefully assess 
the risks associated with the onboarding of new representatives and whether their existing 
controls appropriately address those risks. 
 
When making such assessments, advisers should review and verify disclosed outside 
business activities and disciplinary history, including whether there are any pending or 
threatened complaints, claims or investigations against a representative. 
 
If advisers cannot mitigate apparent risks with existing controls, they should either modify 
their supervisory programs to address those gaps or not hire the representative. 
 
The importance of this supervision step is underscored in the Horter consent order, in which 
the SEC alleged that the CEO disregarded the disclosure on the representative's Form U5 
that he had used marketing materials not approved by his prior adviser and directed checks 
be made payable to him instead of to the prior adviser as required. 
 
The SEC also alleged that the CEO failed to obtain required disclosures and approvals from 
the CCO on each of the representative's outside business activities — including the one 
through which the misappropriations were later made — and thereafter ignored the CCO's 
advice to terminate the representative due to that Form U5 disclosure and a 

related Financial Industry Regulatory Authority investigation pending against the 
representative. 
 
3. Heighten supervision of high-risk representatives. 
 
In general, a high risk representative is a person who has a prior disciplinary history in the 
securities or related industry or who does not have any investment adviser experience. 
Such persons require heightened supervision to allow an adviser more control and oversight 
of their activities until such time as they no longer present an increased risk to the adviser 
or its clients. 
 
To that end, advisers must adopt and implement written policies and procedures to identify 
high-risk representatives and determine what restrictions or requirements should be placed 

on each high-risk representative given their unique circumstances. 
 
The consent order in Horter demonstrates what can happen when high-risk representatives 
are not put under heightened supervision — namely, the representative in Horter 
misappropriated over $728,000 in client funds through one of his outside business activities 
over a 16-month period through multiple third-party distribution requests without any client 
verification. 

 
While the order recognized that the adviser had supervisory procedures in place to identify 
high-risk representatives like the one in question, the adviser allegedly did not have any 
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program in place to heighten supervision of such representatives even though an outside 
consultant and the CCO warned the adviser that such a program was needed. 
 
4. Conduct field visits and branch audits. 
 
Supervisory programs must also include appropriate oversight and monitoring of advisory 
services that are provided at branch offices to ensure all representatives are consistently 
and adequately supervised regardless of location. Among other things, these procedures 
must provide for the inspection and audit of each office at regular intervals to ensure 
compliance with an adviser's written policies and procedures and to address any 

outstanding issues. 
 
The consent order in Horter noted that because the adviser did not have any written policies 
or procedures with respect to branch office supervision and did not conduct any branch 
office inspection or audits, the representative was left unchecked to commit the fraud 
against the adviser's clients. 
 
The SEC alleged that the CEO was made aware of this issue by an SEC deficiency letter and 
an outside consultant recommendation. Yet the CEO did not require any site visit or 
inspection of the representative's branch office prior to his termination. 
 
5. Properly delegate and effectively monitor supervisory authority. 
 
Supervisory authority may be delegated so long as the delegation clearly identifies the 
designee, the capacity of the designee, and the details of the authority being delegated in 
writing. Nevertheless, responsibility for monitoring the designee and ensuring the delegated 
authority is being used properly and not abused remains with the original supervisor. 
 
The importance of proper delegation and effective monitoring is evidenced in the Horter 
consent order because the CEO claimed that he delegated his supervisory authority to other 

persons, including the CCO and an outside consultant, but he allegedly could not produce 
any documentation or other evidence supporting his claim or any record showing his 
effective oversight of this delegation. 
 
It is clear from the Horter consent order that the SEC will continue to focus on proper 
supervision of adviser representatives and will bring enforcement actions against advisers 
and their senior management where they do not respond reasonably to red flags indicating 
misconduct. 
 
Given this message case, advisers and their senior management should reassess their 
written supervisory programs to ensure that they properly address their risks and 
incorporate the lessons from Horter. Among other things, senior management should 
remain vigilant in their supervision or delegation thereof and not ignore or discount 

potential misconduct. 
 
Similarly, compliance officers would be well advised to continue to raise concerns about 
representatives to senior management, identify gaps in supervision controls and advise that 
they be addressed in due course, and enforce supervisory policies and procedures to make 
sure that firms and their respective personnel follow them. 
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[1] SEC Administrative Proceeding File No. 3-20531 (Nov. 3, 2022). 
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